
 

 

October 9, 2014 

 

The Honorable Dan Ashe   The Honorable Kathryn Sullivan  

Director     Administrator 

U.S. Fish and Wildlife Service  National Oceanic & Atmospheric Administration 

1849 C Street, NW    1401 Constitution Avenue, NW   

Washington, DC 20240    Washington, DC 20230 

 

Dear Director Ashe and Administrator Sullivan, 

 

On behalf of our organizations and their millions of members, we are writing to urge you to 

make several important improvements to the proposed regulatory definition of the term 

“destruction or adverse modification” of critical habitat under the Endangered Species Act 

(“ESA” or “Act”).  While some of our organizations will individually submit more 

comprehensive comment letters that recommend specific improvements to the proposed 

definition, this letter reflects our collective concerns about the proposal and general 

recommendations for improving it.   

 

We are encouraged that the Fish and Wildlife Service and National Oceanic & Atmospheric 

Administration (“Services”) have finally recognized the vital role that critical habitat plays in the 

recovery of threatened and endangered species.  However, several aspects of the Services’ 

proposal will likely undermine the long-term value of critical habitat for listed species by 

allowing harmful actions to occur without proper mitigation, thereby impeding species recovery.  

 

The largest driver of extinction — both in the United States and around the world — continues to 

be human-caused habitat destruction and degradation.
1
  In passing the Act, Congress recognized 

habitat destruction as the primary cause of species decline:  

 

Man can threaten the existence of species of plants and animals in any of a 

number of ways, by excessive use, by unrestricted trade, by pollution or by other 

destruction of their habitat or range.  The most significant of those has proven 

also to be the most difficult to control: the destruction of critical habitat.
2
  

 

The challenge of addressing habitat loss is far greater today than it was in 1973.  According to 

the National Resources Conservation Service, 43 million acres of land was newly developed 

between 1982 and 2010 — put another way, more than 37 percent of the developed land in the 

United States was developed in the last 30 years.
3
  The rate of development across the country 

continues to represent a substantial threat to biodiversity. 
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Controlling and preventing the destruction of critical habitat is not easy because most habitat loss 

occurs gradually and incrementally over time.  Very rarely does a single project threaten an 

entire species, as was the case with the snail darter and Tellico Dam in Tennessee Valley 

Authority v. Hill.
4
  Instead many species become endangered by hundreds or thousands of small 

independent actions and decisions.  Minor impacts to critical habitat may not at first appear 

significant, but over time the cumulative impact of many, small changes can have a profound 

effect on endangered species habitats. It is these “death-by-a-thousand-cuts” scenarios that drive 

species decline in many cases in the United States, and it is these scenarios that the proposed rule 

fails to address properly. 

 

The Services’ proposed regulatory definition for “destruction or adverse modification” fails to 

address incremental and cumulative impacts of small harms in two important and related ways.  

First, the proposed rule states that only those negative changes that “appreciably diminish” the 

conservation value of critical habitat will be addressed during the consultation process under the 

ESA.  Second, the proposed rule specifies that in determining whether an impact does 

“appreciably diminish” critical habitat, the Services will only evaluate impacts at the scale of the 

entire critical habitat designation.  These two aspects of the proposal are not supported by the 

best available science and undermine the spirit and intent of the ESA. 

 

As an initial matter, when Congress passed the ESA in 1973 and amended the law in 1978, it did 

not require the destruction or adverse modification of critical habitat to be “appreciable.”  

Instead, it simply prohibited federal activities that destroyed or adversely modified critical 

habitat.  In contrast, in Section 10(a)(1)(B) of the ESA, Congress permitted private activities that 

could incidentally take listed species so long as those activities would not “appreciably reduce 

the likelihood of the survival and recovery of the species in the wild.”  This crucial distinction 

recognizes that private entities should not be held to the same high standard of protection as 

federal agencies should in taking action that might harm listed species.  By adding in the 

“appreciable” threshold, the Services are improperly raising the level of permissible harm to 

critical habitat in a manner contrary to the intent of Congress. 

 

Second, the “appreciably” threshold proposed by the Services remains to a large extent vague 

and meaningless.  The Services propose that “appreciably diminish” refer to situations where the 

Services “can recognize or grasp the quality, significance, magnitude, or worth of the 

diminishment” or where the Services can “appreciate the difference it will have to the recovery 

of the listed species.”
5
  This begs the question of what it means to “recognize,” “grasp,” or 

“appreciate” a diminishment of critical habitat.  None of these inquiries are science-based, and 

will render most Section 7 consultations ad hoc and arbitrary as to when an action trips these 

thresholds.  The “appreciably” threshold should be replaced with a clear standard that considers 

all non-trivial impacts to critical habitat during the consultation process.  Doing so would not 

necessarily stop more projects from being approved, but instead would ensure that all federal 

actions that harm critical habitat are appropriately mitigated and addressed.  

 

Finally, the Services propose that they will consider whether actions “appreciably diminish” 

critical habitat based on the effect to the conservation value of the designated critical habitat as a 
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whole, rather than to the action area alone. This default rule neuters any remaining value that the 

Section 7 prohibition on critical habitat represents. If, for example, an endangered species has 

50,000 acres of designated critical habitat, it will almost never be the case that any action 

adversely modifying one, or ten, or 100 acres of critical habitat will “appreciably diminish” the 

conservation value of the entire designation such that it can be “grasped” by the Services.  Over 

time however, these cumulative small harms will have serious, negative implications for the 

recovery of species.  While the Services may claim that they will consider these cumulative 

impacts, the Government Accountability Office found as recently as 2009 that the Fish and 

Wildlife Service almost universally lacks the ability to track take and adverse modification of 

critical habitat authorized under Section 7 of the ESA.
6
   As such, the proposal’s approach for 

analyzing adverse modifications to critical habitat only as they relate to the entire designation 

lacks any scientific justification and will likely undermine the recovery of listed species.   

 

The draft proposal appears designed to avoid making tough calls about the impact of projects on 

critical habitat.  We urge the Services to replace the “appreciably diminish” threshold with a 

clear standard that considers all non-trivial impacts to critical habitat during the consultation 

process.  Further, we urge the Services to consider adverse impacts to critical habitat at the most 

biologically relevant and appropriate scale to further the recovery of listed species.  For example, 

if a species has a recovery plan that identifies the geographic recovery units wherein 

conservation goals must be met to recover that species, then assessing critical habitat at the scale 

of the recovery unit would likely be appropriate.  Or if a recovery plan requires the establishment 

of a certain number of populations or meta-populations to achieve recovery, then one appropriate 

scale for assessing critical habitat could be at the population or meta-population level.  Such an 

approach would reflect the mandate that all consultations under Section 7 be made solely on the 

best scientific information available for that species.  While some of the organizations below will 

submit more specific recommendations on this issue, we appreciate your attention to these 

important principles.  

 

Respectfully submitted, 

 

Brett Hartl       Ya-Wei Li 

Endangered Species Policy Director    Director of Endangered Species Conservation 

Center for Biological Diversity    Defenders of Wildlife 

 

Also on behalf of: 

 

Endangered Species Coalition 

Natural Resources Defense Council 

Sierra Club 
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